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BILLING CODE: 4410-09-P

DEPARTMENT OF JUSTICE
DRUG ENFORCEMENT ADMINISTRATION

[Docket No. 11-20]

RANDALL L. WOLFF, M.D.
DECISION AND ORDER

On July 25, 2011, Administrative Law Judge (ALJ) Timothy D. Wing issued the attached
recommended decision (also cited as ALJ). Respondent filed Exceptions to the ALJ’s decision.

Having considered the record in its entirety, as well as Respondent’s Exceptions, [ have
decided to adopt the ALJ’s recommended ruling, findings of fact and conclusions of law with
respect to each of the five public interest factors excepted as discussed below. While I reject
some of the ALJ’s findings of fact and legal conclusions, I conclude that the record as a whole
supports the ALJ’s ultimate conclusion that Respondent’s continued registration would be
inconsistent with the public interest and thus will adopt his recommendation that Respondent’s
registrations be revoked and that any pending applications be denied.

The ALJ made extensive findings of fact and legal conclusions with respect to
Respondent’s prescribing of controlled substances to eleven undercover officers (UCs);
Respondent saw three of the UCs at a clinic known as Commercial Medical Group (CMG) and
the remaining eight at a clinic known as Coast to Coast Healthcare Management (CCHM). See
ALJ at 10-38; 44-93. With respect to the undercover officers Respondent saw at Commercial
Medical Group, the ALJ found that the Government had not proved by substantial evidence that
Respondent lacked a legitimate medical purpose and acted outside of the usual course of
professional practice in prescribing oxycodone to Agents Miller and McClairie; with respect to

Agent Bazile, the ALJ found that the Government had not proved that Respondent’s prescription
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for oxycodone lacked a legitimate medical purpose but that a prescription he issued for Xanax
did. Id. at 92.

With respect to the undercover officers Respondent saw at CCHM, the ALJ found that
the Government had proved by substantial evidence that Respondent lacked a legitimate medical
purpose and acted outside of the usual course of professional practice in prescribing oxycodone
to Agents Marshall, O’Neil, Doklean, Brigantty, Priymak, Zdrojewski, and Ryckeley. See id. at
44-92 (citing 21 CFR 1306.04(a)). Moreover, the ALJ also found that Respondent had violated
various provisions of the State of Florida’s Standards for the Use of Controlled Substances for
the Treatment of Pain, Fla. Admin Code 64B8-9.013, in prescribing controlled substances to
each of the aforementioned UCs. See ALJ at 44-92. However, with respect to Agent Saenz, the
ALJ found that while the Government had proved that Respondent kept inaccurate records in
violation of Florida’s regulations, it had not proved that Respondent lacked a legitimate medical
purpose in prescribing controlled substances to her.

Respondent filed Exceptions, most of which are variations on the same theme — that the
ALJ erred in finding that he lacked a legitimate medical purpose and acted outside of the usual
course of professional practice. He argues that each of the UCs presented as being “[r]eal
patients,” who “[c]omplain[ed] of chronic real pain,” which was “[b]ased on articulable
causation.” Exceptions at 6. According to Respondent, the ALJ “fail[ed] to appropriately
recognize or acknowledge that each of the [UCs] presented themselves with valid Florida
driver’s licenses, as well as authentic and verified MRI reports that articulated an objective
finding that supported the claim of pain.” Id. at 6-7 (citing various portions of transcript).
Respondent also maintains that he “believed that each [UC] was being truthful in their claim of
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real pain,” “that the Government failed to offer any evidence to rebut [his] testimony . . .



concerning [his] basis for writing each of the prescriptions,” that he “exercised his good faith
medical judgment that the prescriptions . . . were appropriate” and that “although presented as
‘credibility’ findings[,] the [ALJ’s decision] merely disagrees with his professional judgments
[and] crosses outside of the boundary that limits DEA from substituting its judgment for that of a
physician.” Id. at 7-9." Having considered the exceptions, I reject them for the reasons explained
below in my discussion of the evidence pertaining to the various undercover patients.

THE CCHM UC PATIENTS

SA Marshall was seen by Respondent on two occasions: on April 7 and May 4, 2010.
However, Respondent refused to prescribe to him on the first occasion, when Marshall stated that
he was homeless and lived on the street, said his pain was “sometimes it’s like a three or four . . .
How does it need [to] be?”” and added that a person in the lobby had filled out his intake forms.
ALJ at 48 (citing GX 6, at 19-20; Tr. Vol. 4, at 62). Respondent asked “is this a test?”” and
stated that he thought it “must be”; he then asked Marshall what being homeless had to do with
needing pain medicine. GX 6, at 19-20. Respondent then escorted Marshall to the reception
area, maintaining that “we don’t participate in such . . . folly” and told a staff member to
discharge Marshall. Id. at 23._ However, the staff member told Marshall that she would alter
his chart and reschedule him to see another doctor the next day. Id. at 25-26. The staff member

further told Marshall to “never, never say that you sell this, that, that on the street, ever. Because

'Respondent also contends that the Government’s Expert “lacked qualifications or expertise and displayed a
profound lack of knowledge concerning applicable Florida medical regulations, state and federal law, as well as the
applicable standard of care.” Id. at 3. It is acknowledged that both the Expert report and testimony contained several
factual inaccuracies and misstated the law and state standards on several issues.

The record shows that the Government’s Expert is a Diplomate of both the American Board of Anesthesiology and
the American Academy of Pain Management and has twenty years of experience in practicing pain management.
Tr. Vol. 7, at 12. The ALJ thus properly held that he was qualified to testify as an expert. Id. at41. I further
conclude that the ALJ properly evaluated the Expert’s testimony and report declining to give weight to both the
testimony and the report when it was factually inaccurate; however, with respect to Agent Saenz, I conclude that
notwithstanding the Expert’s factual errors, other credible testimony supports the conclusion that Respondent
violated 21 CFR 1306.04(a) when he prescribed Roxicodone and Xanax to her. In the individual patient findings I
discuss in more detail those areas in which the ALJ erred in relying on the Expert’s testimony regarding the
requirements of federal and state rules.



they think that you’re an undercover, okay. And that you’re trying to bust his nuts.” GX 6, at 26.
Marshall returned the next day and obtained controlled substances from another doctor. Id.

On May 4, 2010, Marshall made another visit to CCHM and saw Respondent. The
interaction lasted less than three minutes. GX 6 (audio and DVD recordings). After asking
Marshall about his age and birthdate, Respondent questioned him as to how everything was
working out for him, whether he was working, whether the medicine was helping, whether he
was having any complications, whether he was smoking, and if he was doing any exercises and
staying limber; Marshall answered “no” to each question. GX 6, at 39-40. Respondent then
listened to his breathing and asked him to place his hands out with his palms up, after which
Respondent asked Marshall if he had any back pain. Id. at 40. When Marshall answered “no,”
Respondent asked “Mostly in the Neck?”” to which Marshall said “yes.” Id. Respondent then
asked: “But overall you are doing okay?”’; Marshall answered: “Yeah.” Id. at 41._Respondent
replied: “That’s great,” and after apparently asking Marshall to confirm his date of birth
(notwithstanding that he had already asked it), stated: “Alright, we got you all set.” Id.
Respondent then issued Marshall a prescription for 120 dosage units of Roxicodone (oxycodone)
30mg, a schedule II controlled substance (for a daily dose of 120 mg), and 30 Xanax
(alprazolam) 2mg, a schedule IV controlled substance.

It is true that the ALJ credited Respondent’s testimony that he did not recognize Marshall
notwithstanding the incident one month earlier. However, this provides no comfort to
Respondent as there is ample evidence establishing that the prescriptions he issued lacked a
legitimate medical purpose. For example, on the progress note for the May 4 visit, Respondent

noted Marshall’s pain level as a “5” with medication and apparently a “9” without it. GX 21, at



2. Yet there is no evidence that Respondent, during the brief encounter he had with Marshall,
asked him to rate his pain either with or without medication.

Likewise, on the medical history form, Marshall checked “Yes” for whether he had
emphysema/asthma, bipolar disorder, and recent depression. Id. 21, at 10. Yet Respondent did
not ask Marshall any questions about these conditions and the chart contained no evidence of a
psychiatric consultation. Tr. Vol. 4, at 37; Vol. 7, at 67. As the Government’s Expert explained:
“It’s very dangerous to treat people with depression or bipolar disorder with a combination of
[an] opioid and [a] benzodiazepine, because they potentiate each other, and you could end up
having a patient very, very depressed or even suicidal or even die accidentally from that
combination.” Id. at 180.

The Government’s Expert further noted that Marshall’s file contained an MRI from two
days before his first visit at the CCHM, yet there was no indication as to which physician had
ordered it. Id. at 64; see also GX 21, at 27. Moreover, CCHM’s Pain Assessment Form asked:
“What Current medications have you been PRESCRIBED to help your pain?” GX 21, at 12.
Marshall wrote that he was taking Roxicodone (oxycodone) 30mg, eight times a day; oxycodone
15mg, three times a day; and Xanax 2mg, two times a day. Id. However, nothing in the file
indicates who had previously prescribed these drugs to Marshall nor documents how long he had
been taking these drugs.

In addition, the Government’s Expert noted that although the records for Marshall’s first
visit indicated that his cervical spine was “mildly painful to touch,” he was assessed as having
“chronic severe back pain.” Id. at 6-7; see also Tr. Vo. 7, at 64. Moreover, with respect to
Marshall’s April 8 visit, the Expert observed that the progress note indicated “yes” for whether

his pain was “under control,” yet also included the notation that “pain was not well controlled



[on] present regimen.” Tr. Vol. 7, at 69-70; GX 21, at 4. The Expert further explained that
“there were no objective findings . . . to really substantiate the level of pain” and that there was
“also no mention about the activities that the patient is being precluded from doing.” Tr. Vo. 7, at
70.

According to the Government’s Expert, “there is no legitimate reason[] why a physician
would choose to treat a patient with such large doses of narcotics without going through other
channels first, which would include the review of his prior medical records from wherever he
was treated to other diagnostic tests that may have been performed to finding out what other
drugs had been tried in the past and mentioning in the history of present illness how they were
effective or not effective in treating this pain” and “getting more in the way of diagnostics such
as x-rays, nerve conduction studies” and an orthopedic consult. Id. at 116. The Expert further
explained that “[t]here [wa]s nothing . . . that warrants going to the ‘big guns’ of narcotics so
aggressively and bypassing the conservative treatment that is recommended in the majority of
the places [that] practice safe medicine.”” Id.

Based on the above, I agree with the ALJ’s conclusion that Respondent acted outside of
the usual course of professional practice and lacked a legitimate medical purpose in prescribing
oxycodone and Xanax to Agent Marshall. ALJ at 51-52. However, because there is no evidence
that Respondent (as opposed to the doctors Marshall saw on his previous visits) completed the

form (GX 21, at 8) in which various discussion items were checked off but which is neither dated

? It is noted that Respondent issued the same prescriptions as had Dr. C.N. on April 8, 2010, and that Dr. L.C.
(another CCHM doctor) had prescribed 120 Oxycodone 15mg and 30 Xanax 2mg. The fact that these two
physicians also prescribed both oxycodone and Xanax does not aid Respondent. As the Government’s Expert
testified, “it was incumbent upon [Respondent] to do his own assessment . . . and not just perpetuate narcotic
prescriptions where there may have been other treatments that may have been warranted or may have actually
diminished the patient’s need for narcotics.” Tr. Vol. 9, at 93. The Government’s Expert further explained it
“would not be within the standard of care in Florida” for a physician to “perpetuate[] the issuance of controlled
substances ordered by another doctor without first establishing his own valid doctor-patient relationship.” Id. at 135.
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nor signed, I reject the ALJ’s finding that Respondent violated Fla. Admin Code r. 64B8-
9.013(3) by failing to maintain accurate records.

Agent Saenz also visited CCHM on multiple occasions including twice on March 10, as
well as on April 8 and May 4, 2010. GX 24. However, Agent Saenz did not see Respondent
until May 4, 2010. Id. Agent Saenz testified that she first saw Dr. L.C. on March 10, but he
declined to prescribe to her because “he didn’t want [her] to be a drug addict” and “didn’t think
[she] needed it.” Tr. Vol. 2, at 300. However, her patient file contains no documentation of Dr.
L.C.’s findings. See GX 24.

At her March 10 visit, Agent Saenz presented an MRI which showed that two posterior
discs were bulging and that there was bilateral neural foraminal narrowing. Id. at 28-29. She
also completed a medical history form in which she checked the “yes” box for whether she had
recent depression, id. at 11; on a pain assessment form she submitted, Saenz wrote, with the
coaching of a CCHM employee (Tr. Vol. 2, at 271), that her pain was a “9” on a scale of 0 to 10,
and that she was currently being prescribed 240 tablets of Roxicodone 30mg (8 tablets per day),
40 tablets of oxycodone 15mg (3 tablets per day), and 60 tablets of Zanax([sic] 2mg (2 tablets a
day)._Id. at 13. However, the note for Saenz’s second visit on March 10, which was with Dr.
R.C., indicates that her pain did not “irradiate” [sic], that it did not interfere with her daily
activities, that she did not need medication to function or work, and that her pain was in control.
Id. at 6. In addition, the form noted the intensity of her “pain without meds” as a “3,” but that
the intensity of her pain “arter[sic] taken meds” was “5-6.” Id. Finally, the note documents that
Agent Saenz had not been taking opioids and “[n]o drugs” under toxic habits. At this visit, Dr.

R.C. issued her prescriptions for 90 tablets of Vicodin 5/500mg, a schedule III control substance



which combines hydrocodone and acetaminophen, and a 21-tablet Medrol dose pack (a non-
controlled steroid) based on a diagnosis of LBP (lower back pain).

As the Government’s Expert testified, the information in her file was “very inconsistent”
and this is “a tip-off to a pain specialist that the patient isn’t being forthright and may not be a
suitable candidate for controlled substance prescriptions.” Tr. Vol. 7, at 133-34. The Expert
further explained that “[w]hen somebody is changing their story, whatever it is, medication, how
much they’re in pain, whether or not it affects them a certain way, it really ... shows that they
are not a reliable person, and they’re not being truthful with their physician.” Id. at 134.
According to the Expert, this “would make them a poor candidate to receive .. . controlled
medication prescriptions.” Id.

On April 8, Agent Saenz returned to CCHM and saw Dr. N., who noted that she was
“still having moderate amount of lumbar pain” but with “no radiation.” GX 24, at 4; Tr. Vol. 2,
at 283. Dr. N. also noted that Saenz had said that the Vicodin “didn’t do ‘much for her.”” GX
24, at 4. Dr. N. prescribed 90 oxycodone 30mg (one tablet every six hours as needed for a pain)
and added 30 Xanax 2mg. Id. However, the note for the visit contains no indication as to Dr.
N.’s justification for prescribing the Xanax. See id.

On May 4, Agent Saenz returned to CCHM and saw Respondent. Agent Saenz testified
that her entire encounter with Respondent lasted “no more than ten minutes,” during which
Respondent asked her twice how she was doing (with Saenz responding that she was doing
“fine”), what was bothering her, whether her current medications were helping, and whether she
had a job.> Tr. Vol. 2, at 242, 244. Saenz replied that she worked at a day care center and that

the prescriptions were helping; she then asked if she could take one more oxycodone 30mg pill a

3 Agent Saenz testified that while she was equipped with an audio recording device, the device failed to record the
encounter. Tr. Vol. 2, at 231.



day which Respondent agreed to. Id. at 242-43. Respondent’s physical examination was limited
to listening to Saenz’s heart with his stethoscope; he did not palpate her spine or require her to
perform any movements. Id. at 245. _ Also, Respondent did not discuss Saenz’s need for
Xanax. Id. at 245-46. Respondent then issued Saenz prescriptions for 30 Xanax 2mg, indicating
on the prescription that it was “for sleep,” and 120 Roxicodone 30mg “for pain.” GX 24, at 24.

In the record for this visit, Respondent wrote that Saenz’s pain level was a “7” out of 10
“with medication” and a “9” out of 10 “without medication.” GX 24, at 2. He also noted that the
“Meds helping but not yet relieved @ present dose” and that Saenz was “sleeping better [on]
Xanax.” Id. The ALJ did not specifically address whether Respondent’s notations as to Saenz’s
pain level with and without medication and whether she was sleeping better were accurate
representations of what occurred during the encounter.* Based on the testimony of Agent Saenz,
which the ALJ found to be “fully credible,” ALJ at 9, I find that Respondent falsified the May 4
visit note with respect to the pain levels he documented and whether the Xanax was helping her
sleep better.

While Respondent testified that Saenz had been seen previously by two other doctors
who had prescribed medication without obtaining relief and had an MRI which showed
abnormalities in her lower back, unlike the ALJ, I find that substantial evidence supports the
conclusion that he acted outside of the usual course of professional practice and lacked a
legitimate medical purpose in prescribing Roxicodone and Xanax to her. As the Government’s

Expert testified with respect to Agent Marshall, it “would not be within the standard of care in

* The ALJ did, however, find that Respondent had documented having discussed various matters such an anti-
inflammatory diet, yoga/stretching exercise, the use of fish oil/omega-3, and glucosamine/chondroitin even though
Agent Saenz testified that no such discussion occurred. The ALJ found that Respondent violated the State’s
regulation by failing to maintain accurate records. ALJ at 54 (citing Fla. Admin. Code Ann. R. 64B8-9.013(3)(f)).
However, because the evidence shows that Saenz saw other doctors at CCHM and the form on which the ALJ’s
finding was based on is neither signed, nor dated, and no other evidence establishes that he (as opposed to the other
doctors) completed the form, once again, I reject his conclusion as not supported by substantial evidence.
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Florida” for a physician to “perpetuate[] the issuance of controlled substances ordered by another
doctor without first establishing his own valid doctor-patient relationship.” Tr. Vol. 9, at 135.
Thus, I find unavailing Respondent’s attempt to justify his prescribing on the ground that he
simply replicated what Dr. N. had prescribed to Agent Saenz. See Tr. Vol. 10, at 180. While it
is true that Government’s Expert misstated the evidence in attributing the April 8 prescriptions
issued by Dr. N. to Respondent and by misreading a urine drug test as confirming the presence of
various drugs when, in fact, they were not tested for, see ALJ at 21, this does not undermine the
validity of the Expert’s testimony regarding the obligation of a physician to establish “his own
valid doctor-patient relationship” before prescribing large doses of narcotics. Tr. Vol. 9, at 135.
In addition, the Expert explained that it was “below the standard of care to treat a patient with
her pathologic findings on her MRI and her symptoms primarily only with narcotics and
escalating narcotics and [to] not treat [her] with more conservative therapy [such as] physical
therapy, anesthesia for nerve block treatments, . . . some other non-habituating medications,
[and] behavior modification.” Tr. Vol. 7, at 143.

Also unavailing is Respondent’s testimony that he relied on the truthfulness of the
information contained in Saenz’s patient file, and that if he had been aware of her
misrepresentations, he would not have prescribed to her. Tr. Vol. 10, at 180. Given that Saenz’s
patient file contained numerous material inconsistencies, Respondent’s testimony begs the
question of which information he believed was truthful. For example, on the Pain Assessment
Form, Saenz wrote that her pain was a “9” on a “0” to “10” scale and that she was currently
being prescribed 240 Roxicodone 30mg (a daily dose of eight tablets or 240mg), along with 40
tablets of oxycodone 15mg (for a daily dose of 3 tablets), and 60 Xanax 2mg, with a daily dose

of two tablets a day. GX 24, at 13. Yet there was no indication in the file of which physician
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was prescribing these drugs to her and the note for her first visit indicated that she had not seen
another doctor, that she had not been taking opioids, and listed her pain levels as a “3” without
meds and “5-6” with meds. Id. at 6. As found above, Respondent did not question Agent Saenz
about any of these inconsistencies and falsified the record he created for the May 4 visit. Thus, I
do not find credible Respondent’s testimony that he believed Saenz to be a legitimate patient.’
Agent O’Neil also visited CCHM on three occasions (March 10, April 7, and May 4,
2010), meeting with Respondent only at the last visit. GX 23. At the first visit, O’Neil wrote on
the Pain Assessment Form that his “tummy” was the location of his pain and circled all of the
numbers from 0 to 10 for his pain rating; he also wrote that OxyContin 30mg was being
currently prescribed to him. GX 23, at 13. Yet the patient record for O’Neil’s first visit
documents that he complained of having low back pain for twelve years and that Respondent
found that he had mild tenderness in his lumbosacral spine and that his right elbow was tender to
palpation. Id. at 6-7. In addition, the record states that O’Neil was not seeing another doctor,
that he drank six beers a day, that he had been taking opioids for twelve years and that it had
been two weeks since his last dose. 1d. at 6. A urine test given on that date reported the presence
of benzodiazepines. Id. at 27. The attending physician diagnosed O’Neil as having “severe” low
back pain, as well “opiate tolerance” and “dependence.”
At the May 4 visit, Agent O’Neil arrived with three Agents and asked if they could be

seen together. Tr. Vol. 3, at 305. During the triage procedure, a clinic employee asked him if he

took the pills. GX 14, at 24. O’Neil answered “Nah,” to which the employee laughed and

> The ALJ also noted Respondent’s testimony that the two strengths of oxycodone which Saenz listed on her Pain
Assessment Form “might reasonably be prescribed together” for “breakthrough pain.” ALJ at 54-55. That may be
true, yet as found above, Saenz’s patient file contains no indication of who might have prescribed this to her and the
note for her first visit indicates that she had not previously seen a doctor or taken opioids.

® The chart also records that O’Neil had “HTN,” GX 23, at 8; an abbreviation for hypertension.
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replied: “I know you don’t take them.” Id. at 25. O’Neil asked: “How can you tell?” and the
employee answered: “What you mean how can I tell? I’m stupid?””’ Id.

Later, O’Neil was seen by Respondent and was asked how it was going, his age and
birthdate, and “what have we got you on here today?” Id. at 26. O’Neil replied that he took the
thirties; that he usually took about 180 fifteens, but the prescription was written “too low last
time”’; as well as Xanax 2mg “and sometimes Soma.” Id. Respondent stated: “Okay, last time he
wrote you one-twenty thirties,” to which O’Neil interrupted him, stating: “Yeah, it was too low.”
Id. at 26-27. Respondent continued to note the other drugs (oxycodone 15mg and Xanax 2mg)
that had been prescribed at O’Neil’s previous visit and asked if he was “[t]aking a blood pressure
medicine?” Id. at 27. O’Neil answered “No,” and when asked “why,” said he “just never filled
it.” Id. Respondent noted that O’Neil’s blood pressure was “up again.” Id.

Respondent then asked O’Neil if he had “been on medicine for a while?”’; O’Neil stated:
“Yeah.” Id. Respondent then asked what O’Neil had been “on when you got here?” Id. O’Neil
stated 210 thirties and 180 fifteens. Id._ O’Neil replied that Dr. C. (who had written O’Neil’s
previous prescriptions at his April visit) had said the day before: “start, and you can go up each
time,” and that while Dr. C. only worked Wednesdays, “he said you’d gonna increase it.” Id.
Respondent then asked how O’Neil was “doing on the present dose”; O’Neil said “[f]ine.” Id.

Respondent followed by asking “so you’re doing okay?” Id. at 28. O’Neil then stated: “No, no.

’ As the ALJ explained, “[t]his conversation constitutes evidence that Respondent’s staff in this instance possessed
actual knowledge of diversion by patients. The staff’s open indifference, if not encouragement, of patients seeking
controlled substances for no legitimate medical purpose is inconsistent with Respondent’s claim that he was
unaware of the problems plaguing CCHM.” ALJ at 56. As the ALJ explained, “[e]pisodes such as this, while
perhaps not on their own dispositive as to Respondent’s specific knowledge of staff misconduct, ... in the
aggregate” support a finding that he was “willfully blind to the flagrant indications of diversion and abuse at”
CCHM. Id. at57.

I agree with the ALJ that while this incident by itself would not establish knowledge on the part of Respondent that
the CCHM employees were facilitating diversion, the record here contains evidence establishing multiple incidents
where employees knew that the undercover patients were seeking drugs either to abuse or sell. To make clear,
where, such incidents are as pervasive as they were at CCHM, a registrant cannot reasonably claim ignorance of
them.
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I need more. But I don’t need any less. The present dose is not . . . it would be better if it was
more. It’s not, you know, not making me feel worse.” Id. Respondent stated that he understood
and added: “You ran out, or it wasn’t enough?” Id. O’Neil answered: “Yeah, I ran out.” Id.

After O’Neil and Respondent discussed the former’s employment status, Respondent
asked: “Where is most of your pain?”; O’Neil replied: “Lower back.” Id. at 29._Respondent
asked “what happened?”’; O’Neil said “[i]t was from football,” that he had had back pain since
“98” and that Dr. C. “had it in my chart.” Id. After the two discussed whether O’Neil could see
Respondent or Dr. C., Respondent conducted a physical exam. Id.

During the exam, which lasted thirty-two seconds®, Respondent told O’Neil to take a
deep breath and then breathe normally, to hold his arms up with his palms up and then put them
down, and then had him raise each leg straight up. 1d.; see also GX 14 (DVD, Excerpt 2). Upon
completing the exam, Respondent stated that he could bump up O’Neil’s medicine “a little” but
rejected his request to give him 210 tablets, stating that he might do it “eventually” but could not
do it “now.” GX 14, at 29-30 and DVD Excerpt 2. Of further note, at no point during the exam
did O’Neil complain of pain.

O’Neil then told Respondent that he was also taking “the liquid drops,” a reference to a
liquid form of OxyContin, which he had obtained from a friend. GX 14, at 30, Tr. Vol. 3, at 312.

Respondent replied, “Don’t even tell me that,”

and told him that it was “high abuse,” that it
could be deadly, and “don’t take it.” Id._ Respondent further told O’Neil to take the oxycodone

“Just as it says on the bottle” and not to “take anyone else’s medicine,” or to sell it or share it,

¥ This was from the moment Respondent got out of his chair (prior to asking O’Neil to breathe deeply) until he
returned to it. The DVD also shows that Respondent had turned around and was returning to his chair when he told
O’Neil to raise his other leg up. See GX 14 (DVD Excerpt 2).

? At the hearing, Respondent testified that he had made this statement, because he “was very disturbed that he would
do such a thing” and what he meant was that “it hurt me to hear that because I don’t like to hear patients using that
because I think it’s a dangerous product.” Tr. Vo. 10, at 155. The ALJ did not find Respondent’s explanation
credible. ALJ at 59. I agree with the ALJ’s finding.
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noting that “[t]his is serious medicine” and was “not for experimentation.” Id. at 31. Aftera
further discussion of the risks of taking someone else’s medicine, Respondent added that when
“[m]ost pain clinics . . . find out that . . . patients [are] taking other people’s stuff,” they
“instantly” discharge them. Id. at 32. Following a short discussion of the weather, O’Neil asked
Respondent if he should just make his next appointment with Respondent, who replied “I’m here
for you.” 1d. at 33._O’Neill thanked Respondent, who replied: “Yeah. We got a bond now” and
added that “the goal is not to get up to the highest number possible” but “to get pain relief.” 1d.

During the above conversation, Respondent printed out and signed prescriptions for 150
Roxicodone 30mg, 90 Roxicodone 15mg, and 30 Xanax 2mg, which he gave to O’Neil,
notwithstanding the latter’s statement about using liquid oxycodone which he had obtained from
a friend. See GX 14, at 54. Moreover, as the ALJ found, Respondent noted on the record for
this visit that there was “[n]o indication of substance abuse or diversion.” GX 23, at2. In
addition, Respondent noted on the chart that O’Neil’s “pain level with medication [was] 7/10”
and “without medication 9/10.” Id. at 4. Here again, this was a blatant falsification of O’Neil’s
record as there is no evidence that Respondent asked O’Neil either to rate his pain numerically or
had any discussion regarding the intensity of his pain and whether it was affecting his ability to
function.

Based on O’Neil’s statement that he had been using liquid OxyContin which he obtained
from a friend, and Respondent’s response to it, the ALJ concluded that “Respondent’s failure to
reject SA O’Neil as a patient and his decision to issue him controlled substance[] prescriptions is
inconsistent with state and federal law.” ALJ at 59 (citing and quoting Fla. Admin Code Ann. r.
64B8-9.013(1)(d) (“Physicians should be diligent in preventing the diversion of drugs for

illegitimate purposes.”) and 21 CFR 1306.04(a)). As further support for his conclusion, the ALJ
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also cited Respondent’s statement that “most pain clinics” would discharge a patient when they
found out they were “taking other people’s stuff”” and reasoned that this “demonstrate[d] [ his]
awareness of the impropriety in the medical community about prescribing to a patient known to
be diverting or abusing controlled substances.” 1d.

While I agree with the ALJ’s ultimate conclusion that Respondent violated 21 CFR
1306.04(a) in prescribing to Agent O’Neil, I conclude that it is unnecessary to wade into the
controversy within the medical community as to the propriety of prescribing controlled
substances to a person who reports having obtained them illicitly. Instead, I conclude that the
entire body of the evidence with respect to Agent O’Neil’s prescriptions establishes that
Respondent lacked a legitimate medical purpose and acted outside of the usual course of
professional practice in prescribing to him. 21 CFR 1306.04(a).

As previously held, Respondent is not excused from the obligation of establishing a valid
doctor-patient relationship because O’Neil had previously received prescriptions from another
doctor at the same clinic. As the Government’s Expert testified, it “would not be within the
standard of care in Florida” for a physician to “perpetuate[] the issuance of controlled substances
ordered by another doctor without first establishing his own valid doctor-patient relationship.”
Tr. Vol. 9, at 135. Notably, while O’Neil’s record documented that he had been taking opioids
for twelve years and had done so as recently as two weeks before his first visit to CCHM, there
was no further documentation of how O’Neil had obtained the drugs, nor any history
documenting any prior treatments for his injury and treating physicians. Moreover, more than
two months had passed since O’Neil’s initial visit to CCHM and yet none of O’Neil’s medical

records had been obtained.
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Finally, as the Expert noted, during O’Neil’s visit with Respondent, he did not complain
of any pain or symptoms, Tr. Vol. 7, at 120; and Respondent neither asked O’Neil to rate his
pain numerically nor questioned him regarding the nature and intensity of his pain.

Nonetheless, Respondent falsified O’Neil’s medical record by noting that his pain level was a
“7/10” with medication and a “9/10” without medication. Similarly, as found above,
Respondent’s physical exam took all of thirty-two seconds during which O’Neil did not
complain of any pain. Indeed, Respondent had already turned around and was in the process of
returning to his chair when he told O’Neil to raise his other leg.'” Given the totality of the
evidence, it is clear that Respondent lacked a legitimate medical purpose and acted outside of the
usual course of professional practice in prescribing oxycodone and Xanax to Agent O’Neil.'' 21
CFR 1306.04(a).

Agent Priymak was also among the Agents who also visited CCHM on April 7, 2010
and May 4, 2010. Upon his arrival, Priymak presented his undercover driver’s license and an
MRI, paid for the visit and was given several forms to fill out. Tr. Vol. 2, at 319. On the Pain
Assessment Form, Priymak did not circle any word to describe his pain and drew two circles
around the numbers 2 and 3, and 3 and 4, on the pain scales. GX 22, at 10. Priymak also wrote
that his pain was “between” being “occasional” and “continuous” and listed his current
prescriptions as OxyContin 40mg, four times a day; Xanax, 2 times a day; and Soma, once per

day. Id. He also circled “Yes” for whether he was having side effects from the medications and

12 As the Government’s Expert also testified, it is “definitely below the standard of care to leave out a history and
physical in a first-time patient that you’re prescribing large doses of narcotics [to]. To not have a history and
physical on the chart is absolutely below the standard of care.” Tr. Vol. 7, at 117.

" Here again, the ALJ found that Respond